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 1.  TIME:  9:00   CASE#: MSC16-01743 
CASE NAME: STEELE VS. PENSKE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY STABILUS, INC. 
* TENTATIVE RULING: * 
 
Vacated. Stabilus Inc. was dismissed 4/21/20. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-02384 
CASE NAME: PH INVESTORS VS. AVALONBAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY AVALONBAY COMMUNITIES INC., et al. 
* TENTATIVE RULING: * 
 
The Court received voluminous reply papers on Monday June 8, 2020, only three calendar days 
before the hearing.  This may have been due to the unexpected court closure on Friday, June 5 
at noon.  The late filing is excused, but the Court requires additional time. 
 
The hearing is continued to the same date and time as the issue conference, Wednesday 
June 17, at 9:00 a.m.  The Court will post a tentative ruling on the Court’s website by 1:30 p.m. 
on Tuesday June 16.  Parties wishing to contest shall so advise the Court and opposing counsel 
by 4:00 p.m. 
 
The parties are reminded of the need to have client representatives with settlement authority 
present at the issue conference. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00218 
CASE NAME: CMG MORTGAGE VS. WEST ONE CAPITAL 
HEARING ON MOTION TO SET ASIDE FINAL STATEMENT AND DECISION 
FILED BY WEST ONE CAPITAL GROUP, INC. 
* TENTATIVE RULING: * 
 

Defendant, West One Capital Group, Inc., sold a loan to plaintiff, CMG Mortgage, Inc.  
While the loan was in CMG’s hands, its term was extended from 30 years to 40.  The parties 
had an agreement that required repurchase of loans under stated conditions.  CMG demanded 
repurchase of the loan. West One refused.   

 
The parties referred their dispute to a referee, retired Superior Court Judge Bonnie 

Sabraw.  After a trial, Judge Sabraw ruled against West One and awarded attorney’s fees to 
CMG.   

 
West One now moves to Set Aside Judge Sabraw’s Final Statement of Decision.  For 

the reasons stated below, the motion is denied. 
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Facts 
 
CMG and West One executed a “Correspondent Loan Purchase Agreement” on 

September 15, 2015, (the “LPA.”)  The purpose of LPA was to state the terms on which CMG 
would purchase loans from West One.  (LPA, Recitals.)  The only loans that CMG agreed to buy 
were ones that West One underwrote according to CMG’s standards.  (LPA, ¶ 2.B.)   

 
Under Section 8 of the LPA, West One was required to repurchase any loan it sold to 

CMG within 20 business days of a demand for repurchase if CMG sold the loan to FNMA, 
FNMA required CMG to repurchase the loan, and the reason for the required repurchase was 
that the loan failed to meet CMG’s guidelines.   (LPA, ¶ 4.C. and 8.A.3.)  

 
West One was also obligated to indemnify CMG for any costs, damages, or fees in 

connection with a loan repurchased under the LPA.  (LPA, ¶ 10.B.) 
 
West One loaned Troy and Stephanie Jenkins $461,000 in March 2016.  (Final 

Statement of Decision (“Final Decision”) at 3:16-18.)  West One sold the Jenkins loan to CMG 
on April 27, 2016, who in turn immediately sold it to FNMA.  (Id., at 3:19-25.)   FNMA later 
demanded that CMG repurchase the loan because of a problem with the debt-to-income ratio.  
(Id. at 3:29-4:6.)  After some initial resistance, CMG did so. 

 
On June 30, 2017, apparently after CMG had repurchased the loan from FNMA, Mr. and 

Mrs. Jenkins did a Streamline Loan Modification.  West One learned about this by August 23, 
2017, at which time Jenkins was in a four-month trial period.  (Final Decision at 8:12-14.)  On 
September 20, 2017, Mr. and Mrs. Jenkins entered into a Loan Modification Agreement with 
CMG or its agent.  The modification extended the term from 30 to 40 years and reduced the 
monthly mortgage payment from $2,404.79 to $2,166.21.  (Id. at 4:16-17.)   

 
On October 5, 2017, CMG demanded that West One repurchase the now modified 

Jenkins loan from CMG.  (Id. at 4:7-9.)   West One did not agree to the repurchase within the 
required 20 days.   

 
On November 16, 2017, West One’s President, Bryan Bond, wrote an email stating that 

West One would “purchase” (not “repurchase”) the loan on or before February 1, 2018.   
  

Jenkins listed the property for sale before CMG filed this action.  This might have 
obviated the need for a lawsuit to resolve the dispute about West One’s purchase or repurchase 
of the loan because the loan would have been paid off while still in CMG’s hands.  But, on 
February 2, 2018, CMG filed the action anyway.  (Id. at 5:7-10.)   

 
By August 27, 2018, the property had sold and the Jenkins loan had been fully repaid.  

However, CMG refused to dismiss this lawsuit.  Instead it continued to seek reimbursement of 
attorney’s fees, costs, and prejudgment interest.  West One contended those items were 
unnecessarily incurred.  (Id. at 5:7-15.) 

 
The parties submitted their contractual dispute to Judge Sabraw as a referee under 
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Code of Civil Procedure section 638.   
 

Judge Sabraw held a trial on August 30, 2019.  She then issued a Final Statement of 
Decision on December 2, 2019, awarding CMG $99,163.30 in attorney’s fees and $22,407.50 in 
costs, for a total of $121,570.80.  West One asks this court to set aside the Final Decision. 
 

Analysis 
 
When the parties have consented to the appointment of a referee under Code of Civil 

Procedure section 638, the decision of the referee “must stand as the decision of the court” 
(CCP § 644 (a)), whereas  “[i]n the case of all other references, the decision of the referee . . . is 
only advisory.”  (CCP § 644 (b).)   

 
However, even the decision of a referee appointed pursuant to section 638 may be 

“excepted to and reviewed in like manner as if made by the court.”  (CCP § 645.)   
 
Code of Civil Procedure section 663 states that a court’s decision 

 
may, upon motion of the party aggrieved, be set aside and 
vacated by the same court, and another and different judgment 
entered, for either of the following causes, materially affecting the 
substantial rights of the party and entitling the party to a different 
judgment:  1. Incorrect or erroneous legal basis for the decision, 
not consistent with or not supported by the facts; and in such case 
when the judgment is set aside, the statement of decision shall be 
amended and corrected. . . .  

 
In other words, this court may not set aside factual findings of the Referee.  (Glen Hill 

Farm, LLC v. California Horse Racing Bd. (2010) 189 Cal.App.4th 1296, 1302.)  It may only 
review whether the Referee’s legal basis for her decision was correct and consistent with the 
facts.  (CCP § 663.)  It may set aside the judgment only if a different judgment “is compelled by 
the facts found.”  (Garibotti v. Hinkle (2015) 243 Cal. App. 4th 470, 477.)   

 
Here, the Referee found that West One offered to repurchase the Jenkins loan, not that 

West One offered to purchase what was now a new loan.  (Referee’s Decision at 9:11-14.)  The 
court must accept that finding. 

 
Further, the court does not conclude that the Referee had an erroneous legal basis for 

her decision in favor of CMG or that the decision was inconsistent with the facts. 
 
The key question is whether a loan that is modified in some respect is still the same loan 

that was sold and thus must be repurchased under the LPA, or a new one that need not be. 
 

One view is that a loan modified in any manner, no matter how insignificant, is not the 
loan sold, but some new or different loan, and therefore that there was no contractual obligation 
to repurchase it.  Another is that the term “loan” as used in section 8.A. of the LPA means a 
particular loan made by a particular lender to particular borrowers on a specified date, for a 
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particular sum, and identified under a particular name or loan number; that a mere modification 
of it does not make it a whole new loan; and therefore that there is a contractual obligation to 
repurchase it.  The Referee impliedly adopted that second view.  The court cannot say that was 
legally erroneous or inconsistent with her factual findings.   

 
Under basic contract law, a contract that is modified is still the same contract.  For there 

to be a new contract, there must be a novation.  (Davies Machinery Co. v. Pine Mountain Club, 
Inc. (1974) 39 Cal.App.3d 18, 24-25.)  A novation is the substitution of a new obligation for an 
existing one.  (CC § 1530.)  If there is no intent to extinguish the old obligation, there is no 
novation regardless of the extent to which a contract is modified.  (Howard v. County of Amador 
(1990) 220 Cal.App.3d 962, 978.)   

 
The Referee did not find there was a novation.  West One’s burden on this motion was to 

establish that the Referee was required to conclude there was a novation or that the LPA did not 
require West One to repurchase a loan that had been modified in the manner the Jenkins loan 
had.  It has not met that burden.   

 
The motion is denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00368 
CASE NAME: SAYSIPASEUTH VS. WELLS FARGO 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO REQUEST FOR 
PRODUCTION OF DOCUMENTS  /  FILED BY LUONG SAYSIPASEUTH 
* TENTATIVE RULING: * 
 
Granted. Defendant shall produce all documents identified in the original responses and the 
required verification by July 9, 2020. There is no substantial justification for Defendant’s 
conduct. Sanctions are awarded against Defendant and its attorneys in the requested amount of 
$2,260 and shall be paid by July 9, 2020. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00368 
CASE NAME: SAYSIPASEUTH VS. WELLS FARGO 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY LUONG SAYSIPASEUTH 
* TENTATIVE RULING: * 
 
Granted. Defendant shall serve verified answers to all interrogatories without objection by Jul9, 
2020. There is no substantial justification for Defendant’s failure to respond. Sanctions are 
awarded against Defendant and its attorneys in the requested amount of $1,735 and shall be 
paid by July 9, 2020. 
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 6.  TIME:  9:00   CASE#: MSC18-00368 
CASE NAME: SAYSIPASEUTH VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01883 
CASE NAME: COSEY VS. PAYNE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01883 
CASE NAME: COSEY VS PAYNE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LETICIA COSEY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02318 
CASE NAME: GIUFFRIDA VS. BANSAL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY MICHAEL GIUFFRIDA 
* TENTATIVE RULING: * 
 
 

Plaintiff’s motion for judgment on the pleadings is granted as to affirmative defenses 

8, 9, 11, 12, 13, 14, 15, 17, 18, 19 and 20 without leave to amend.  

Affirmative Defense One  

Plaintiff challenges the failure to state a cause of action defense by citing to non-

California state authorities. Plaintiff has not met his burden here, and in any event, this matter 

may be raised in an answer. (See, e.g. Stevens v. Torregano (1961) 192 Cal.App.2d 105, 112, 

Code of Civil Procedure §430.80.) The motion on defense one is denied.  
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Affirmative Defenses Two and Three 

Plaintiff argues that defenses two (all wages paid when due) and three (no compensable 

overtime) are not proper affirmative defenses that raise new matters, but rather are just facts 

that contest what Plaintiff must show to prevail on his claims. Plaintiff has failed to convince the 

Court that there is nothing new in these affirmative defenses. Therefore, the motion for judgment 

on the pleadings as to these defenses is denied.  

Affirmative Defenses 8, 9, 11, 12, 13, 14, 15, 17, 18, 19, 20 

These affirmative defenses apply only to causes of action three and/or nine. Plaintiff 

dismissed causes of action three and nine. Therefore these defenses are now moot and the 

motion is granted as to them. The motion as on these defenses is granted without leave to 

amend at this time. However, this ruling is without prejudice to Defendants requesting to add 

these affirmative defenses back to their answer in the event Plaintiff adds causes of action three 

and/or nine back to the complaint. 

  

10.  TIME:  9:00   CASE#: MSC18-02318 
CASE NAME: GIUFFRIDA VS. BANSAL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OR JUDGMENT ON PLEADINGS 
FILED BY MICHAEL GIUFFRIDA 
* TENTATIVE RULING: * 
 

Before discussing the merits of Plaintiff’s motion for summary adjudication, the Court 

must address several violations of the California Rules of Court.  

Violations of CRC 1.201(a)(1) 

Plaintiff’s exhibit 6s in the Palay and Giuffrida declarations also contain Plaintiff’s social 

security number. This is also a violation of Rule 1.201(a)(1). Plaintiff’s attorneys are ordered to 

provide the court clerk in D33 with two redacted copy of exhibit 6 that remove the social security 

number on or before June 25, 2020. A cover letter should be included to ensure these 

documents are delivered to D33.   

Defendants’ exhibits A and B contain the social security number of the Plaintiff. The last 

two pages in exhibit F also contain the social security number of the Plaintiff. These are also 

violations of California Rules of Court, Rule 1.201(a)(1). Defendants’ attorneys are ordered to 

provide the court clerk in D33 with redacted copies of these exhibit pages with the social 

security number removed on or before June 25, 2020. A cover letter should be included to 

ensure these documents are delivered to D33.   

Once the court clerk receives the redacted copies of these exhibits, the clerk will replace 

the redacted versions in the Court’s public file and destroy the unredacted versions. The only 
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change to these documents will be the redaction of social security numbers. No other changes 

are permitted without a further Court order.   

An order to show cause against the attorneys will be issued if the attorneys do not timely 

comply with this requirement.  

Opposition Papers 

The original opposition memorandum on file with the Court ends at page 7 despite a 

table of authorities indicating an 16 page memorandum. The Court notified the parties of this 

possible copying issue by a mail on May 21, 2020. The Court’s correspondence informed 

Defendants that they could file and serve a complete copy of the opposition memorandum as 

long as it had been timely served on Plaintiff. The Court received another opposition 

memorandum from Defendants, which stops at page 17. The Court has reviewed this new 

opposition memorandum.   

Other Rule Violations 

The original opposition papers were filed in one large document. This is incorrect. When 

the evidence filed exceeds 25 pages it must be separately bound and must include a table of 

contents. (CRC 3.1350(g).) In addition, the cover page for each document must include the 

date, location and time of the hearing. (CRC 3.1110(b).) This information is important as it helps 

Court staff send the papers to the appropriate department in a timely manner.   

Plaintiff’s moving papers failed to properly highlighted or underlined the deposition 

transcription. (CRC 3.1116(c).) 

Motion to summary Adjudication 

Plaintiff’s motion for summary adjudication is granted as to affirmative defenses four 

and six and otherwise it is denied.  

All Affirmative Defenses 

Plaintiff seeks to dismiss all affirmative defenses based on Defendants’ discovery 

responses.  

Affirmative defenses 8, 9, 11, 12, 13, 14, 15, 17, 18, 19 and 20 are discussed in the 

motion for judgment on the pleadings. Defenses 10  and 16 were not challenged in that motion, 

however, they are moot as they related to causes of action that have been dismissed.  

As to defenses one through seven, the Court will consider the arguments raised by 

Plaintiff. Plaintiff propounded Form Interrogatories on Defendants, which included a request that 

Defendants state all facts in support of each affirmative defense and a request for witness and 

documents. (Palay Decl. ex. 8.) In response, Defendants included several objections, some 
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based on attorney-client privilege. Defendants then provided a recitation of their version of the 

facts. Defendants state that Plaintiff was a highly skilled medical doctor who had control of his 

scheduling and work performed. From June 2016 to May 2018, Plaintiff preformed more than 

150 medical procedures for Elite MD and was paid more than $600,000. Plaintiff was paid a 

minimum of $9,000 per month plus some bonuses. Plaintiff was also permitted to engage in 

business separate from Defendants’ businesses. (Palay Decl. ex. 9.)  

Plaintiff argues that this response is factual devoid because it contains conclusory tidbits 

of information and failed to identify witnesses or any responsive documents. Plaintiff failed to 

explain what was required for each affirmative defense and then show how the discovery 

responses were insufficient. Therefore, the Court finds that Plaintiff has not met his burden of 

showing that Defendants’ responses are factually devoid. 

Plaintiff also argues that because Defendants objected on the basis of privilege to the 

Form Interrogatories they cannot now offer privileged evidence to support their affirmative 

defenses. There is no indication that there matters for which Defendants claimed a privilege, but 

where they now seek to introduce facts in opposing this motion.  

Affirmative Defenses Two and Three 

Plaintiff challenges affirmative defenses two and three because they are not proper 

affirmative defenses. Rather, Plaintiff argues, that these “affirmative defenses” are not new 

matters, but just statements that negate an element of Plaintiff’s claim. These arguments are 

properly a motion for judgment on the pleadings and not summary adjudication. Since Plaintiff 

has also filed a motion for judgment on the pleadings challenging these affirmative defenses the 

Court will rule on this issue in the motion for judgment on the pleadings. 

Affirmative Defense Four 

In the fourth affirmative defense, Defendants state that they were not Plaintiff’s 

employer. Defendants have agreed to withdraw this affirmative defense because they 

acknowledge it is not a new issue proper for an affirmative defense. (Opposition Memorandum 

p. 2.) Given this offer of withdrawal, the Court grants the motion as to this affirmative defense on 

that basis.  

Despite this withdrawal, the parties spend time discussing the merits of this defense. 

Since Defendants have agreed to withdraw this defense, the Court will not offers its thoughts on 

this issue.   

Affirmative Defense Six 

In the sixth affirmative defense, Defendants state that Plaintiff is not entitled to overtime 

compensation pursuant to Labor Code section 515.6. Labor Code section 515.6(a) states that 

the law requiring additional pay for overtime work “shall not apply to any employee who is a 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/11/20 

 
 

- 9 - 

licensed physician or surgeon, who is primarily engaged in duties that require licensure… and 

whose hourly rate of pay is equal to or greater than fifty-five dollars ($55.00)….” (Labor Code § 

515.6.) The hourly rate has gone up overtime and is now $78/hour.  

Plaintiff was not paid an hourly rate but was paid for each surgery he performed. 

(Giuffrida decl. ¶5.) The statutory language of section 515.6 refers to physicians and surgeons 

that receive a hourly rate of pay. The evidence her shows that Plaintiff was not paid hourly. 

Thus, the Court finds that since Plaintiff was not paid an hourly rate and section 515.6 does not 

apply here. Therefore, Plaintiff has shifted the burden on this affirmative defense.  

Defendants’ argue that Plaintiff was paid an hourly rate of $700 and thus section 515.6 

applies here. Defendants’ evidence shows that Plaintiff worked for Defendants from June 2016 

to May 2018. During that time he performed 300 to 350 surgical procedures totally 850 hours of 

work. Plaintiff was paid $600,000 to $620,000 and was paid not less than $9,000 per month. 

(Chandra decl.) Using these numbers, Plaintiff was paid just over $700 per hour of work. 

However, this evidence does not show that Plaintiff was paid an hourly rate of $700. Defendants 

do not offer evidence that shows Plaintiff was paid an hourly rate. Nor have Defendants 

convinced this Court that its statutory interpretation of section 515.6 is correct. Thus, 

Defendants have not shown there is a triable issue of material fact as to this defense.  

Defendants’ citations to the legislative history does not change the result here. The 

history states that the section applies to physicians and surgeons “earning over $55 per hour”. 

(Stratton Supp. Decl. exs. A and B.) The history also explains that this statute was specifically 

designed for hourly employees because another overtime exemption law applied only to 

employees receiving monthly salaries. (Id.) The legislative history does not support Defendants’ 

position that section 515.6 should apply to Plaintiff.  

Objections to Evidence 

The objections to Bansal’s declaration relate to matters not material to the Court’s ruling 

on this motion and therefore the Court declines to rule on them.  

The objections to Chandra’s declaration are overruled.  

The objections to Stratton’s declaration are overruled. 
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11.  TIME:  9:00   CASE#: MSC19-00414 
CASE NAME: ORTIZ VS. 54 CAROL LANE, LP 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN INTERVENTION 
FILED BY COMPWEST INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

Granted. No opposition. 

  

12.  TIME:  9:00   CASE#: MSC19-00414 
CASE NAME: ORTIZ VS. 54 CAROL LANE, LP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01098 
CASE NAME: NUCP/CLAYTON, LLC  VS.  DAVID CARTAGO 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY NUCP/CLAYTON, LLC 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01098 
CASE NAME: NUCP/CLAYTON, LLC  VS.  DAVID CARTAGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

15.  TIME:  9:00   CASE#: MSC19-01284 
CASE NAME: GOLDEN WEST FORECLOSURE  VS.  ELVECIO MACHADO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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16.  TIME:  9:00   CASE#: MSC19-01284 
CASE NAME: GOLDEN WEST FORECLOSURE.  VS.  ELVECIO MACHADO 
HEARING ON MOTION FOR ORDER DISCHARGING PLAINTIFF GOLDEN WEST 
FILED BY GOLDEN WEST FORECLOSURE SERVICE INC. 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT VS. HASSAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT VS. HASSAN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES FROM DEF. ALI HASSAN 
FILED BY GENET SITOT 
* TENTATIVE RULING: * 
 
Appear. 

 

  

19.  TIME:  9:00   CASE#: MSC19-02288 
CASE NAME: CLARK VS. LOYD 
HEARING ON MOTION TO STAY DISCOVERY 
FILED BY ALEXANDRA CLARK 
* TENTATIVE RULING: * 
 
Denied. There is no good cause to stay discovery over the objections of Defendants. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/11/20 

 
 

- 12 - 

20.  TIME:  9:00   CASE#: MSC19-02288 
CASE NAME: CLARK VS. LOYD 
HEARING ON MOTION TO DISQUALIFY 
FILED BY ALEXANDRA CLARK 
* TENTATIVE RULING: * 
 
Denied without prejudice. As with most of the facts in this case, the facts regarding the 
circumstances and effect of Plaintiff’s alleged resignation are hotly disputed. Until there is some 
kind of factual determination on those issues, it is impossible to determine whether she has 
standing bring this derivative action, let alone seek the disqualification of opposing counsel. As 
such, at this stage in the litigation there is an insufficient showing to deny Defendants their right 
to the counsel of their choosing. 

 

  

21.  TIME:  9:00   CASE#: MSC19-02288 
CASE NAME: CLARK VS. LOYD 
HEARING ON MOTION TO APPOINT RECEIVER 
FILED BY ALEXANDRA CLARK 
* TENTATIVE RULING: * 
 
Before the Court is a motion by Plaintiff Alexandra Clark to appoint a receiver over defendant 

First Responders Animal ResQ (“First Responders”) pursuant to Corporations Code § 6513. 

Defendants First Responders, Nicole Rachael Loyd and Dara Dee Campos oppose the motion. 

For the reasons set forth, the motion is denied.  

Summary of Facts 

First Responders is a nonprofit public benefit corporation organized to rescue abused and 

abandoned dogs. (Compl. ¶ 6) This action arises out of internal disputes over the operation and 

management of the organization. Plaintiff’s complaint filed October 29, 2019 seeks involuntary 

dissolution of First Responders and asserts a derivative claim by Clark on behalf of First 

Responders for breach of fiduciary duty against Loyd, a director and current CEO, and Campos, 

a former director and current CFO. (Compl. Counts I and II) Defendants First Responders, Loyd 

and Campos (“Defendants” for purposes of this tentative ruling) have cross-complained against 

Clark for damages for Clark’s alleged misuse or misappropriation of corporate assets and 

breaches of her fiduciary duties to the organization.  

Clark alleges that she was a director and CEO of First Responders, that Loyd was also a 

director, and that Campos was a director but resigned as director in September 2019, creating a 

deadlock between the only two directors (Clark and Loyd) authorized under the by-laws. 

(Compl. ¶¶ 9, 12-14, 22, 26, 27) Clark alleges that she was wrongfully frozen out of the 

organization in September 2019, but remains a director. (Compl. ¶¶ 16-18, 22, 26) Clark alleges 

that as of October 2019, First Responders was continuing to operate rather than dissolving, 

though Loyd had agreed to the organization's dissolution. (Compl. ¶¶ 21, 22)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/11/20 

 
 

- 13 - 

The Receiver Motion and Opposition 

Plaintiff’s motion to appoint a receiver pending dissolution of First Responders is one of three 

motions Plaintiff filed on January 13, 2020 set for hearing concurrently. The motion to appoint a 

receiver is supported by Clark’s verified complaint, the declaration of her counsel Thomas 

Pollock, and a declaration by Clark. First Responders, Loyd, and Campos oppose the motion. 

Loyd and Campos have submitted declarations as well as those of their counsel in support of 

their opposition. 

Clark’s declaration addresses events after her departure from the organization to support her 

argument that a receiver is needed. She states she is “informed” about alleged misconduct in 

the handling of dogs at the rescue, a possible failure to file tax documents, and the possible use 

of First Responders’ assets to fund the litigation expenses of First Responders as well as Loyd 

and Campos in this action. The Pollock declaration includes two communications to Defendants’ 

counsel demanding confirmation that the organization’s funds are not being used which Pollock 

states remain unanswered.  

Defendants First Responders, Loyd, and Campos oppose the appointment of a receiver. They 

contend Clark stated her intention to resign by a text message on July 31, 2019. (Loyd Decl. ¶ 

10 and Exh. G; Campos Decl. ¶ 10) They claim that over a period of more than a year, Clark 

misused or misappropriated assets of First Responders, including tangible assets such as dog 

crates, dog food, and boxes of microchips, as well as organization funds. (Loyd Decl. ¶¶ 4, 11, 

13, 15 -19, 21, 22 and Exhs. B, H, I, J-L, N, P, T; Campos Decl. ¶¶ 4, 11, 13, 15 -19, 21, 22; 

Bentivegna Decl. ¶¶ 3-4, Exh. A (Trans. 60:12-25; 73:6-74:19; 89:21-94:25; 97:12-98:25 ) They 

state Clark has formed a competing rescue organization to which the boxes of microchips can 

be traced. (Loyd Decl. ¶21; Campos Decl. ¶21) They also deny that they engaged any improper 

conduct in the management of the organization. (Loyd Decl. ¶¶ 4, 20, 24; Campos Decl. ¶¶ 4, 

20, 24; Memo. in Opp. pp. 9-13)  

Clark’s reply papers focus on the corporate governance issues regarding the directorships, 

including Clark's alleged continued status as a director and the deadlock. Clark’s reply 

declaration responds to some of the allegations leveled by Campos and Loyd but asserts Loyd 

and Campos improperly accessed Clark’s personal email account. In addition, Clark has filed 62 

pages of evidentiary objections and a motion to strike the Loyd and Campos declarations, 

addressed below. 

Distilling the pleadings, the parties all seem to agree on certain facts the Court finds critical to 

determination of the receiver motion. First, both sides at this point agree that First Responders 

should be dissolved. (Loyd Decl. ¶24; Campos Decl. ¶24) Loyd, undisputedly a member of the 

board, states she is in the process of dissolving First Responders, subject only to determination 

of the claims and cross-claims in this lawsuit. (Loyd Decl. ¶24) As of March 2020 there were two 

dogs left to be adopted. As of January 2020, First Responders had approximately $60,000 or 

less in cash and miscellaneous dog-related tangible property. (Compl. ¶ 28)  

Analysis 
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Plaintiff seeks appointment of a receiver under Corporations Code § 6513. That statute, which 

applies to nonprofit public benefit corporations such as First Responders, provides: 

If, at the time of the filing of a complaint for involuntary dissolution 

or at any time thereafter, the court has reasonable grounds to 

believe that unless a receiver of the corporation is appointed the 

interests of the corporation or the public or charitable purpose of 

the corporation will suffer pending the hearing and determination 

of the complaint, upon the application of the plaintiff, and after a 

hearing upon such notice to the corporation as the court may 

direct and upon the giving of security pursuant to Sections 566 

and 567 of the Code of Civil Procedure, the court may appoint a 

receiver to take over and manage the affairs of the corporation 

and to preserve its property pending the hearing and 

determination of the complaint for dissolution. [Emphasis added.] 

The appointment of a receiver is a drastic remedy to be employed sparingly and when other less 

drastic measures are not available to protect the interests of the party seeking the receiver. 

(Morand v. Superior Court (1974) 38 Cal.App.3d 347, 351; Alhambra Shumway Mines, Inc. v. 

Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873 [reversing order appointing 

receiver]) “California rigidly adheres to the principal that the power to appoint a receiver is a 

delicate one which is to be exercised sparingly and with caution.” (Morand v. Superior Court, 

supra, 38 Cal.App.3d at 351) 

Particularly in the context of a corporate management dispute, the Court is required to “consider 

the availability and efficacy of other remedies in determining whether to employ the 

extraordinary remedy of a receivership.” (Gold v. Gold (2003) 114 Cal.App.4th 791, 807) The 

decision to appoint a receiver “rests within the discretion of the trial court. [Citations omitted.] 

The superior court’s discretion to determine the necessity of the appointment of a receiver to 

dissolve a corporation is broad. [Citations omitted.]” (Gold v. Gold, supra, 114 Cal.App.4th at 

807-808) 

Corporations Code §§ 6515 and 6613 contemplate that dissolution and wind up of the affairs of 

a nonprofit public benefit corporation be accomplished through its board of directors, whether 

the dissolution is voluntary or involuntary. That process is underway according to the declaration 

of Loyd, one of the First Responders directors.  

By the terms of the statute, a receiver should be appointed under Corporations Code § 6513 

where the appointment will (a) advance the interests of the corporation or the public, or its 

charitable purpose; and (b) preserve the property of the organization pending a determination of 

the complaint for involuntary dissolution of the organization. Plaintiff has not met her burden of 

demonstrating by competent evidence that a receiver is warranted or desirable under the 

circumstances.  

Plaintiff’s motion fails to point to specific evidence of improper dissipation of corporate assets or 

that there is any significant interest of the public or the organization that a receiver can advance. 
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This is particularly the case given the present status of the organization, its very limited assets, 

and the ability of the parties to sort out any alleged financial improprieties through discovery and 

a trial of the action. The Court is mindful of the practical realities entailed in the appointment of a 

receiver, including the expense of a receiver taking over the entity and remaining in place for the 

duration of the lawsuit. That expense is likely to materially diminish the organization’s remaining 

funds, to the detriment of the organization, its donors, any creditors, as well as the parties to this 

action.  

The organization needs to be dissolved, as both sides agree, and the competing claims of 

breach of fiduciary duty need to be determined so that First Responders can be wound down. 

The parties’ completing discovery and proceeding to trial as soon as possible is a less drastic 

and more effective means to achieve those ends under the circumstances. 

Evidentiary Objections 

A. Defendants’ Objections 

Defendants object to Exhibits 2 and 3 to the Pollock Declaration, two communications which 

they contend constitute inadmissible confidential settlement communications under Evidence 

Code § 1152 et seq. (Decl. of Daryl Reese ¶ 2 [objecting to the communications as privileged 

communications, referring to Evidence Code 1552, presumably a typographical error]) Exhibit 2 

states on its face in bold “Settlement Communication Subject to Evidence Code § 1152 et seq.” 

The documents are offered in connection with Pollock’s testimony that Plaintiff demanded that 

Defendants confirm they are not using First Responders’ funds to pay for the legal expenses of 

Loyd and Campos, and that Defendants have not responded to Plaintiff’s demands. For that 

limited purpose, the Court will consider the communications. 

B. Plaintiff’s Motion to Strike 

Plaintiff’s motion to strike is based on Defendants’ alleged knowing misrepresentation regarding 

Exhibits K and L to the Loyd Declaration, which Loyd states reflect transfers from First 

Responders account and Clark asserts constituted transfers from Clark’s personal account. 

Clark alleges the emails were improperly obtained from her personal email account. She also 

alleges that Defendants and their counsel were made aware of the mistake regarding these 

exhibits based on an off-the-record discussion at Clark’s deposition. (Objections, pp. 3-4) 

Allegations that Defendants or their counsel knowingly misrepresented the source or content of 

documents put before the Court as evidence is clearly a serious matter. Clark addresses this 

off-the-record discussion where the information was allegedly clarified with one of Defendant’s 

attorneys, and Defendants and their counsel have not had an opportunity to respond. The Court 

cannot determine on this record the extent to which the evidence was misrepresented much 

less knowingly misrepresented. 

C. Plaintiff's Evidentiary Objections 

As to Plaintiff’s evidentiary objections to the Loyd and Campos declarations, the Court also 

notes that the evidentiary objections do not cite the page and line of the declaration from which 
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the text excerpts are taken. (Cal.R.Ct. 3.1354(b)(2); Evid. Obj. pp. 5-62) Further, even in the 

context of a motion for summary judgment, the Court is only required to rule on evidentiary 

objections to the extent that they are material to the determination of the summary judgment 

motion. (See Code of Civil Procedure § 437c(q))  

Even if the Court disregards the two exhibits (Exhs. K and L) and related testimony in the Loyd 

and Campos declaration, or most of the testimony offered in the declarations of Loyd and 

Campos, the fact that the parties dispute who the duly appointed directors of First Responders 

are is clear from the pleadings. It is also clear from the pleadings the parties essentially agree 

that First Responders must be dissolved, that the organization has limited assets to address, 

and that the claims of misappropriation of the assets and funds of First Responders will need to 

be resolved.  

This is not a case dispositive motion, and for the reasons set forth above, the Court concludes 

Plaintiff’s motion does not make a sufficient showing to warrant the drastic and expensive 

remedy of appointing a receiver under the circumstances, even if the Court did not consider the 

opposition declarations.  

Plaintiff's evidentiary objections to the testimony of Loyd and Campos set forth in paragraph 24 

of each of their declarations regarding the vote to wind up the organization and other matters 

regarding the status of First Responders after Clark's departure (Pl. Evid. Obj. p. 29, l. 26 – p. 

30, l.19; p. 61, l. 18 – 62, l.18) are overruled. The objections at most go to the weight of the 

evidence, and the Court has considered the status of the organization in ruling on the motion. 

The remainder of the evidentiary objections are not material to the resolution of the motion. 

 

  

22.  TIME:  9:00   CASE#: MSC19-02288 
CASE NAME: CLARK VS. LOYD 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

23.  TIME:  9:00   CASE#: MSC19-02294 
CASE NAME: NOVIN DEVELOPMENT VS. BROOKFIELD RESIDENTIAL 
HEARING ON MOTION TO QUASH SERVICE OF 1st Amended COMPLAINT 
FILED BY BROOKFIELD RESIDENTIAL PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Specially Appearing Defendant Brookfield Residential Properties, Inc.'s 

motion to quash based on lack of personal jurisdiction. Plaintiff opposes the motion. For the 

reasons set forth, the hearing on the motion is continued to August 27, 2020 to permit Plaintiff 

to conduct jurisdictional discovery and for the parties to file supplemental papers to address the 
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Court’s ability to exercise personal jurisdiction over Brookfield Residential Properties, Inc. 

Plaintiff shall file a supplemental brief and any supplemental evidence in support of its 

opposition at least nine (9) Court days prior to the continued hearing, and specially appearing 

defendant Brookfield Residential Properties, Inc. shall file any supplemental reply papers at 

least five (5) Court days prior to the continued hearing.  

Factual Summary 

Plaintiff Novin Development Corporation ("Novin Corp") alleges it entered into a joint venture 

with defendant Brookfield Residential Properties, Inc. ("Brookfield RP") and its subsidiaries 

Brookfield Residential Services LLC ("Brookfield RS") and Brookfield Bay Area Holdings LLC 

("Bay Area") (Brookfield RP, Brookfield RS, and Bay Area are referred to collectively as 

"Brookfield Group" for convenience"). (First Amended Complaint (“FAC”) ¶¶ 1, 6, 24-31) Novin 

Corp alleges that it partnered with the Brookfield Group to present a proposal for the 

development of a large mixed use commercial and residential development near the 

Concord/Martinez Bay Area Rapid Transit (“BART”) station (the “BART project”). (FAC ¶¶ 34-

35) The contract was allegedly worth approximately $620 million, and Novin Corp contends the 

developer’s profit would be in excess of $250 million. (FAC ¶¶ 2, 17) 

BART issued a "request for qualifications" (“RFQ”). Interested developers were required to 

submit a response to the RFQ as the first stage in the selection process. (FAC ¶ 18) Novin Corp 

alleges that Novin Corp and the Brookfield Group submitted a joint response to the RFQ to 

BART on October 5, 2018 (“October RFQ”). (FAC ¶ 35, Exh. A) BART also requested financial 

statements for the interested developers, and the October RFQ included consolidated financial 

statements for "Brookfield Residential" with a link to the 2017 Annual Report for Brookfield RP. 

(FAC ¶ 40, Exh. A (which includes "Brookfield Residential Consolidated Financial Statements 

2017") BART responded favorably and requested an interview as the next stage in the process. 

(FAC ¶ 47)  

Plaintiff alleges that in November 2018, BART selected the Novin Corp/Brookfield Residential 

parties to enter into an exclusive negotiating agreement with BART based on the October RFQ. 

(FAC ¶ 49) Plaintiff alleges the parties began soliciting subcontractors for the joint venture 

project, but disputes between Novin Corp and the Brookfield Group arose in the spring of 2019. 

(FAC ¶¶ 51-56) 

Plaintiff alleges that after the disputes arose concerning the economic terms of the joint venture 

relationship between Novin Corp and the Brookfield Group, Brookfield Group withdrew from the 

joint venture. (FAC ¶ 60). The Brookfield Group notified BART of its withdrawal of the joint 

proposal with Novin Corp, and made its own proposal to BART for the development (the 

“Brookfield RFQ”) which was ultimately accepted by BART. (FAC ¶ 60)  

Novin Corp has sued the Brookfield Group as well as Joe Guerra and Josh Roden, who Novin 

Corp alleges represented the Brookfield Group in the negotiation and presentation of the joint 

proposal and subsequent discussions that led to the breakdown in the joint venture relationship. 

(FAC ¶¶ 5, 24-29) Novin Corp filed its first amended complaint on January 23, 2020, asserting 
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causes of action for breach of fiduciary duty, fraud, and negligent misrepresentation, among 

other claims. 

Motion to Quash 

Brookfield RP moves to quash service of the FAC for lack of personal jurisdiction. Brookfield RP 

is a Canadian corporation organized under the laws of province of Ontario with its principal 

place of business in Calgary, Alberta. (Pearson Decl. ¶ 2) Brookfield RS is a Delaware limited  

liability company registered with the California Secretary of State to do business in California. 

(Roden Decl. ¶ 2) 

The evidence supporting the motion includes the Roden Declaration. Mr. Roden states he is 

employed solely by Brookfield RS and not Brookfield RP. (Roden Decl. ¶¶ 3-4) He states that 

"all documents or communications [he] transmitted to Bay Area Rapid Transit were made on 

behalf of" Brookfield RS. (Roden Decl. ¶5)  

Brookfield RP also submits a declaration by Shane Pearson, its Executive Vice President, who 

declares on information and belief that none of Brookfield RP's employees directly 

communicated with Novin Corp or BART regarding the BART project. (Pearson Decl. ¶ 12) He 

states Brookfield RP was not the proposed developer of the BART project and did not submit 

the RFQ “identified in Plaintiff’s complaint,” presumably meaning the October RFQ, (the FAC 

also mentions the Brookfield RFQ). (Pearson Decl. ¶¶ 10, 11; FAC ¶ 60) Mr. Pearson declares 

Brookfield RP has no offices or assets in California, transacts no business in California, does 

not solicit sales or earn revenue from operations in California, does not advertise in publications 

directed primarily at California, has no mailing address, offices or employees in California and 

does not manage day to day operations of Brookfield RS. (Pearson Decl. ¶¶ 3-9, 13) He also 

states that the directors and officers of Brookfield RP are different from those of Brookfield RS. 

(Pearson Decl. ¶ 13) 

Plaintiff’s Opposition 

Novin Corp contends the Court can exercise general or specific jurisdiction over Brookfield RP 

and opposes the motion to quash. Alternatively, Novin Corp asks for leave to conduct 

jurisdictional discovery so that it can supplement its showing that Brookfield RP is subject to the 

Court’s exercise of personal jurisdiction.  

Novin Corp’s opposition is supported by corporate documents regarding Brookfield RS, and the 

declaration of Iman Novin, President of Novin Corp. The Statement of Information filed by 

Brookfield RS with the California Secretary of State on December 3, 2018 shows Brookfield RS 

is an "Employer entity - payroll services." (Saenz Decl. Exh. A) Mr. Novin declares that in all 

Novin Corp's dealings leading up to the October RFQ, neither Mr. Roden, Mr. Guerra nor any 

other representatives of the Brookfield Group told him that he was dealing with Brookfield RS or 

any entity other than Brookfield RP. (Novin Decl. ¶ 9)  

Mr. Novin's declaration is supported by documentary evidence, including a series of email 

communications with individuals from Brookfield Group whose email addresses reflect the 

domain "@brookfieldrp.com." (Novin Decl. Exhs. B-D) One of the emails from Joe Guerra touts 
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the "incredible California statistics for our combined group of companies (Real Estate, 

Renewable Power, Infrastructure, Private Equity and Residential Development (us!)" citing, 

among other statistics, approximately 1,700 team members, $19.5 billion in investment assets 

managed, 12,000 residential multifamily apartments, and 18,000 residential lots. (Novin Decl. 

Exh. D) 

Mr. Novin also provides copies of the October RFQ (also Exhibit A to the FAC) and the 

Brookfield RFQ submitted to BART which identify the Brookfield entity as "Brookfield 

Residential" or in some instances "Brookfield Residential Northern California." (Novin Decl. 

Exhs. E and F) The Opposition points out the entity named "Brookfield Residential Services, 

LLC" does not appear in the October RFQ materials.  

The October RFQ identifies Mr. Guerra and Mr. Roden by their respective titles with "Brookfield 

Residential Northern California."  (Novin Exh. E pp. 7, 9) The October RFQ also describes 

"Brookfield" as "a leading real estate development and asset management organization with a 

vast portfolio" which includes "Master Builder & Developer Brookfield Residential Community 

Builder" as part of the “Brookfield Family of Companies.” (Novin Decl. Exh. E, p. 21) The 

October RFQ states the "funding for this project is anticipated to be at the discretion of 

Brookfield Residential Properties Business Plan level decisions." (Novin Decl. Exh. E, p. 104) 

The October RFQ, includes a "Pre-Development Organization Chart" that shows "Brookfield 

Residential" and Novin Development as co-sponsors. (Novin Exh. E p. 5) The materials include 

Section C "Description of Relevant Project Experience" which identifies three prior "Brookfield 

Residential" projects, including one in Dublin, California, one in Los Angeles, California, and one 

in Calgary, Canada. (Exh. E, p. 40) In each, the "Developer/Builder" is identified as "Brookfield 

Residential." (Novin Decl. Exh. E, pp. 41, 46, 52) The consolidated financial statements for 

Brookfield RP presented in conjunction with the October RFQ show hundreds of millions of 

dollars in real estate owned and developed in California, with a line item showing total assets of 

at least $1.4 billion for "Brookfield Residential" (see, e.g., financial statement line items for net 

assets of "Brookfield Residential" in "Brookfield Residential Consolidated Financial Statements" 

for various years, Exh. E, pp. 90, 95)   

Brookfield RP's reply attaches unauthenticated exhibits, including copies of discovery responses 

(Exhs. A and B), what appears to be a page from the October RFQ (Exh. C), and an excerpt of 

a deposition transcript without the court reporter's certificate (Exh. D). Brookfield RP has also 

submitted reply declarations by Messrs. Roden and Guerra, each of whom state that to the best 

of their recollections, no one from Novin Corp ever communicated a belief or understanding that 

Novin Corp was "'partnering' with Brookfield Residential Properties, Inc." (Reply Exh. F [Roden 

Reply Decl. ¶ 2]; Reply Exh. G [Guerra Decl. ¶ 2]) Messrs. Roden and Guerra also state that to 

the best of their recollections, neither of them stated to Mr. Novin, Novin Corp, or BART that 

they represented or operated on behalf of Brookfield RP. (Roden Reply Decl. ¶ 3; Guerra Decl. 

¶ 3)   
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Personal Jurisdiction Principles and Standards 

Under the California long-arm statute, Code of Civil Procedure § 410.10, California courts can 

exercise personal jurisdiction over non-resident individual and corporate defendants to the 

extent consistent with Due Process under the California and United States Constitutions. (Vons 

Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444) The constitutional exercise 

of personal jurisdiction over a nonresident defendant requires proof that the defendant has 

"minimum contacts" with the forum state. (Id.) Personal jurisdiction can be general or specific. 

(Id. at 445) Evaluating whether personal jurisdiction can be exercised by the Court depends on 

the facts of the particular case and whether the exercise of personal jurisdiction is consistent 

with "fair play" and "substantial justice." (Aquila v. Superior Court (2007) 148 Cal.App.4th 556, 

568) 

California courts are particularly cautious in exercising personal jurisdiction over a foreign 

corporation. The exercise of personal jurisdiction by a California court over a foreign corporation 

requires "a careful inquiry into the reasonableness of the assertion of jurisdiction in the particular 

case, and an unwillingness to find the serious burdens on an alien defendant outweighed by 

minimal interests on the part of the plaintiff or the forum state." (Hoffman-La Roche, supra, 130 

Cal.App.4th at 795) (See also Anglo-Irish Bank Corp. PLC v. Superior Court (2008) 165 

Cal.App.4th 969, 978) 

Plaintiff Novin Corp bears the burden of proving by a preponderance of the evidence that 

personal jurisdiction can be exercised over Brookfield RP. (Id. at 449) If Plaintiff meets this 

burden, the burden shifts to the defendant to demonstrate that exercising jurisdiction over 

Brookfield RP would be unreasonable. (Moncreif v. Clark (2015) 238 Cal.App.4th 1000, 1006)  

A. General Jurisdiction 

General jurisdiction over a nonresident defendant requires proof that the defendant's contacts 

with the forum "are 'substantial . . . . continuous and systematic.' [Citations omitted.]" (Id.) 

Random, fortuitous, and attenuated contacts with the forum state are not sufficient to support 

general personal jurisdiction over a defendant. (Aquila v. Superior Court, supra, 148 Cal.App.4th 

at 568) The United States Supreme Court has explained, "[a] court may assert general 

jurisdiction over foreign (sister-state or foreign-country) corporations to hear any and all claims 

against them when their affiliations with the State are so ‘continuous and systematic’ as to 

render them essentially at home in the forum State. [Citations and internal quotations omitted.]" 

(Daimler AG v. Bauman (2014) 571 U.S. 117, 127) Affiliations with the state that have been held 

to meet the standards for general jurisdiction include maintaining offices and employees within 

the state, using bank accounts in the state, and marketing and selling products in the state. 

(Hoffman La-Roche, supra, 130 Cal.App.4th at 796) 

"Encompassed within the purview of general jurisdiction are the theories of alter ego and 

agency, of which the representative services doctrine is a species. [Citations omitted.] Under 

these theories, the jurisdictional analysis bypasses the foreign defendant's direct 'minimum 

contacts' with California as the contacts of that company are imputed via the presence of the 

local agent, through whom the foreign principal acts." (F. Hoffman-La Roche Ltd. v. Superior 
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Court (2005) 130 Cal.App.4th 782, 796 ("Hoffman-La Roche")) The representative services 

doctrine applies to permit the Court to exercise of general jurisdiction over a parent corporation 

based on its relationship with its in-state subsidiary only "'if the control of the subsidiary is so 

pervasive and continual that the local subsidiary functions as an agent or instrumentality of the 

parent corporation, despite the maintenance of separate corporate structures. [Citations.]' 

[Citation omitted.]" (Aquila v. Superior Court (2007) 148 Cal.App.4th at 577)  

Rarely do courts disregard corporate separateness and treat the parent and subsidiary as one 

entity for jurisdictional purposes. (Hoffman-La Roche, supra, 130 Cal.App.4th at 798) Further, if 

the relationship of the parent to the subsidiary is one of a true holding company where the 

holding company's business is one of passive investment, courts have held that will not support 

general jurisdiction over the foreign or out-of-state parent. (Id., citing Sonora Diamond Corp. v. 

Superior Court (2000) 83 Cal.App.4th 523, 543) 

B. Specific Jurisdiction 

Specific jurisdiction addresses the relationship between the defendant's activities directed to the 

forum state and the claims asserted in the action. The Court summarized the test for exercise of 

specific jurisdiction in Aquila v. Superior Court, supra, 148 Cal.App.4th 556: 

"Specific jurisdiction exists if: (1) the defendant has purposefully 

availed itself of forum benefits with respect to the matter in 

controversy; (2) the controversy is related to or arises out of the 

defendant's contacts with the forum; and (3) the assertion of 

jurisdiction would comport with fair play and substantial justice.” 

(Id. at 570 [emphasis in original; quoting Sonora Diamond Corp. v. Superior Court (2000) 83 

Cal.App.4th 523, 536]) 

The purposeful availment element focuses on the defendant's intentionality in directing its 

activities to this state, deriving benefits from its activities in this state, has deliberately engaged 

in significant activities in the forum, or has created continuing obligations with residents of this 

state. (Snowney v. Harrah's Entertainment, Inc. (2005) 35 Cal.4th 1054, 1062 ("Snowney"), 

citing Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, 472, 473 and 475-76) The second 

"relatedness" prong of the specific jurisdiction test requires that the plaintiff show a "substantial 

connection" between the defendant's forum-related activities and plaintiff's claims. (Snowney, 35 

Cal.4th at 1068, citing Vons Companies, Inc. v. Seabest Foods, Inc., supra, 14 Cal.4th at 456) 

The third "fairness" prong requires the Court to consider factors such as the burden on the 

defendant of defending the action in California, the interests of California in addressing the 

claims at issue, and the plaintiff's interest in obtaining relief in this forum. (Snowney, supra, 35 

Cal.4th at 1070) 

The mere existence of a parent-subsidiary relationship between a foreign or out-of-state parent 

and a California subsidiary is not a sufficient basis to support specific jurisdiction, even though 

the claims arise out of the subsidiary's California activities. (Aquila v. Superior Court, supra, 148 

Cal.App.4th at 571; Sonora Diamond Corp. v. Superior Court, supra, 83 Cal.App.4th at 546) 
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Even a parent corporation's guaranty of an obligation incurred by a California subsidiary alone is 

not enough to support a finding of "purposeful availment" to warrant the exercise of specific 

personal jurisdiction over the parent by the California courts. (Aquila v. Superior Court, supra, 

148 Cal.App.4th at 572; Sonora Diamond Corp. v. Superior Court, supra, 83 Cal.App.4th at 548) 

Consolidated financial statements submitted for a California project were held to be insufficient 

to support the exercise of specific jurisdiction over the parent holding company in Sonora 

Diamond Corp. (Id. at 549-550)  

In Von Grabe v. Sprint PCS (S.D. Cal. 2003) 312 F.Supp.2d 1285 ("Von Grabe"), the Court 

addressed whether it could exercise specific jurisdiction over a parent company with California 

subsidiaries based in part on the use of common trade names and trademarks by the California 

subsidiaries. (Id. at 1298, 1299, 1301) The Court granted the parent company's motion to 

dismiss, rejecting the plaintiff's contentions that the use of the common trade name "Sprint" 

supported specific personal jurisdiction over the parent in California: 

Plaintiff seeks to establish that, through the use of a common 

trade name, Sprint Corporation has held itself out as the entity 

doing telecommunications business in California and entering into 

service contracts with people in California, including Plaintiff. 

However, Plaintiff does not provide evidence that Plaintiff entered 

into any such contracts with Sprint Corporation; rather the 

contracts in issue are in the name of Sprint PCS and use the trade 

name "Sprint PCS" and the common diamond logo. 12 As in 

similar cases involving use of a common trade name, Plaintiff's 

subjective interpretation and/or assumption or conclusion, without 

more, is not sufficient to establish personal jurisdiction over Sprint 

Corporation.  

(Id. at 1301) 

On the other hand, "commission of a tortious act within the forum state ordinarily justifies the 

exercise of specific personal jurisdiction in an action arising from the tortious act." (Anglo-Irish 

Bank Corp. PLC v. Superior Court, supra, 165 Cal.App.4th at 980) Further, acts by corporate 

agents of a foreign or out-of-state entity within California can establish jurisdiction over the 

corporation. (DVI, Inc. v. Superior Court (2002) 104 Cal.App.4th 1080, 1095) 

Plaintiff argues that Messrs. Roden and Guerra were the actual or ostensible agents acting on 

behalf of Brookfield RP. However, Brookfield RP denies they were its agents or had any 

authority to act on its behalf. Agency can be actual or ostensible. (Ripani v. Liberty Loan Corp. 

(1979) 95 Cal. App. 3d 603, 611) In either case, the principal must act, either by conferring 

authority to act on the agent, or by intentionally or negligently allowing a third party to believe 

the agent has authority to act for the principal. (Id.) However, “ ‘ [P]ersons dealing with an 

assumed agent are bound at their peril to ascertain the extent of the agent's authority. [Citation.]’ 

[Citation omitted.]' " (van't Rood v. County of Santa Clara (2003) 113 Cal.App.4th 549, 573 

[quoting Lindsay-Field v. Friendly (1995) 36 Cal.App.4th 1728, 1734]) 
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Analysis and Application of Jurisdictional Principles to This Case 

The evidence presently before the Court does not support the exercise of general jurisdiction 

over Brookfield RP. The Pearson declaration provides substantial evidence that Brookfield RP is 

a Canadian corporation, with its principal place of business in Calgary, and that the entity does 

not maintain offices, employees, or assets in California. The evidence does not support a finding 

that Brookfield RP could be considered to be "essentially at home" in California. (Daimler AG v. 

Bauman, supra, 571 U.S. at 127) 

On this record, Plaintiff has also not shown by a preponderance of the evidence that the Court 

can assert specific personal jurisdiction over Brookfield RS. The authorities above show that 

specific personal jurisdiction must be based on the acts and conduct of Brookfield RP and its 

agents, actual or ostensible, that show purposeful availment by Brookfield RP of the benefits of 

activities conducted in or directed to California, and that the claims arise out of those activities.  

Plaintiff's beliefs, assumptions, and understandings as to which Brookfield entity Plaintiff was 

dealing with are not sufficient to support personal jurisdiction. Plaintiff's interpretation or 

understanding of the arguably ambiguous references to "Brookfield Residential" in the October 

RFQ and his assumptions about the use of an email domain "@brookfieldrp.com" are not 

enough under the case law to demonstrate Brookfield RP purposefully availed itself of the 

benefits of California activities or that Brookfield RP was the party which submitted the October 

RFQ and was the co-sponsor under the October RFQ. 

The reference in the materials to funding of the multi-million dollar project being “anticipated to 

be at the discretion of Brookfield Residential Properties Business Plan level decisions" and the 

consolidated financial statements provides some evidence of Brookfield RP's involvement, 

however. Unlike the Von Grabe case, where the identity of the contracting entity was definitively 

not the out-of-state parent corporation, it is not completely clear from the evidence presented 

that Brookfield RP was not involved in negotiations regarding or the presentation of the October 

RFQ, that it was not a "co-sponsor" under the October RFQ, and/or that it was not the entity that 

would be funding the development by the joint venture.  

Continuance to Allow Jurisdictional Discovery 

Plaintiff has not had an opportunity to propound discovery directly to Brookfield RP. Plaintiff 

should be given some additional opportunity to try to develop additional evidence through 

jurisdictional discovery before the Court rules on the motion to quash under the circumstances. 

Plaintiff has requested the opportunity to conduct jurisdictional discovery before the Court rules 

on the motion to quash.  

Brookfield RP contends Novin Corp has had an opportunity to conduct discovery, citing 

unauthenticated responses to requests for production by Brookfield RS (without the exhibit 

referenced in the responses). The discovery response was executed by counsel on June 4, 

2020 (Reply, Exh. A), the same date the Brookfield RP reply was filed. Brookfield RP also points 

to unauthenticated copies of special interrogatory responses by individual defendant Joe Guerra 

(Reply, Exh. B) and a partial, unauthenticated excerpt of a deposition of Patrick Urbanus (Reply, 
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Exh. D). The deposition excerpt provided does not identify the entity by which Patrick Urbanus is 

employed, but none of this discovery appears to have been directed to the specially appearing 

defendant Brookfield RP.  

"A plaintiff is generally entitled to conduct discovery with regard to a jurisdictional issue before a 

court rules on a motion to quash. [Citation omitted.] The granting of a discovery request 'lies in 

the discretion of the trial court, whose ruling will not be disturbed in the absence of manifest 

abuse.' (Beckman v. Thompson (1992) 4 Cal. App. 4th 481, 487.)" (Goehring v. Superior Court 

(1998) 62 Cal.App.4th 894, 911) (See also Burdick v. Superior Court (2015) 233 Cal.App.4th 8, 

30 ["A trial court has discretion to continue the hearing on a motion to quash service of 

summons for lack of personal jurisdiction to allow the plaintiff to conduct discovery on 

jurisdictional issues."]) 

The Court in its discretion will continue the hearing to provide Plaintiff a limited opportunity to 

conduct jurisdictional discovery. The Court will continue the hearing on this motion to August 27, 

2020. Supplemental opposition papers shall be filed by Plaintiff Novin Corp at least nine (9) 

court days prior to the continued hearing on the motion, and specially appearing defendant 

Brookfield RP may file any supplemental reply at least five (5) court days prior to the continued 

hearing.  

Evidentiary Objections 

Concurrent with filing its reply, Brookfield RP submitted extensive evidentiary objections to the 

Novin Declaration and its exhibits.  

Brookfield RP repeatedly objects to statements by Novin that his company entered into a joint 

venture with Brookfield RP specifically. The Court sustains the objections to the extent that 

Novin's statements purport to attest to the ultimate fact or conclusion that he and Novin Corp 

were dealing with Brookfield RP, had a joint venture with Brookfield RP, or that Messrs. Roden 

and/or Guerra were employed by or agents of Brookfield RP. (Evid. Obj. Novin Decl. ¶¶ 3, 6, 7) 

However, the Court will admit the testimony for the limited purpose of showing Mr. Novin's 

intention or state of mind. (Evid. Code § 355)  

Brookfield RP objects to statements by Mr. Novin of his "understanding" as to the entity he and 

his company were dealing with or the meaning of certain documents or information. (Evid. Obj. 

Nos. 8, 10, 14, 14(b), 14(c)) The Court will admit the evidence for limited purposes of showing 

Mr. Novin's state of mind or intention with respect to the party with which Novin Corp was 

dealing, not as expert opinion or a legal conclusion on the ultimate fact of whether Brookfield RP 

entered into a joint venture with Novin Corp or was a party to the negotiations or the October 

RFQ. (Evid. Code § 355)  

Brookfield RP also repeatedly objects to Novin's use of the term “Brookfield” without identifying 

a specific Brookfield entity when Mr. Novin refers to the entity Novin Corp worked with in 

presenting the October RFQ and as the party to the emails and other documents attached as 

exhibits to the Novin Declaration. (Evid. Obj. Nos. 10, 11, 12, 13, 14, 14(a), 14(b), 14(d), 14(e), 

15, 16(a), 16(b), 16(c), 16(d), 16(e)) Indeed, where Mr. Novin uses the undefined term 
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“Brookfield” in his Declaration without identifying Brookfield RP or any other specific Brookfield 

entity, the lack of specificity goes to the weight and probative value of the statements. The Court 

is well aware, as its tentative ruling indicates, that the precise Brookfield entity that Plaintiff was 

dealing with and that was a party to the October RFQ or otherwise participated in the events 

leading up to the lawsuit is at the core of the dispute in this motion.  

The Court makes the following additional rulings on the evidentiary objections: 

Novin Decl. ¶¶ 4, 5, 6, 9, 12, 17 – overruled, except as set forth above as to ¶ 12. 

Novin Decl. ¶ 14(b) – sustained in part on grounds of hearsay and best evidence rule as to 

testimony regarding the content of the website. 

Novin Decl. ¶ 14(c) – sustained in part on grounds of hearsay and best evidence rule as to the 

content of the webpage and documents other than Exhibit C. 

Novin Decl. ¶ 16(f) – sustained. 

 

  

24.  TIME:  9:00   CASE#: MSC19-02294 
CASE NAME: NOVIN DEVELOPMENT VS. BROOKFIELD RESIDENTIAL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to August 27, 2020 at 9:00 AM in Dept. 33. 

  

25.  TIME:  9:00   CASE#: MSC19-02434 
CASE NAME: CHING VS. QUALITY HEALTHCARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY QUALITY HEALTHCARE ASSET MANAGEMENT, LLC, et al. 
* TENTATIVE RULING: * 
 
 

The demurrers of defendants Quality Healthcare Asset Management, LLC (“QHAM”) and 
Tracy Williams Brown to the Third, Fourth and Fifth Causes of Action of plaintiff’s complaint is 
sustained, with leave to amend.  (CCP § 430.10 (e).)  Plaintiff does not oppose these 
demurrers.  She simply requests leave to amend. 

 
Defendant’s demurrer to the First Cause of Action, for money had and received, is also 

sustained, with leave to amend.  (CCP § 430.10 (e).)    
 
Any amended complaint shall be filed and served on or before June 25, 2020. 
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The First Cause of Action is for money had and received.  Such a cause of action is 
stated if plaintiff alleges that the defendant “is indebted to the plaintiff in a certain sum for money 
had and received by the defendant for the use of the plaintiff.”  (Avidor v. Sutter's Place, Inc. 
(2013) 212 Cal.App.4th 1439, 1454 (citing other cases).) 

 
Here, the Complaint alleges that plaintiff invested $35,000 with defendant Veterans 

InHome Family Care, LLC.  (Complaint, ¶ 14, 18.)  Apparently, some other contract that 
Veterans had with QHAM was cancelled, which, in a manner not clearly stated in the Complaint, 
caused the investment opportunity to fail.  (¶ 19, 20, 21, 25.)   

 
A cause of action for money had and received need not allege the defendant received 

money directly from the plaintiff, but it must allege the defendant received money that belongs to 
the plaintiff.  Here the Complaint fails to do this.  It alleges that Veterans received plaintiff’s 
$35,000, but not that QHAM ever did.  (¶ 24, 26, 27.)  Thus, the Complaint fails to allege a 
cause of action for money had and received against QHAM. 

 

  

26.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: SAVIOUR AZZOPARDI VS. DEUTSCHE BANK 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

27.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: SAVIOUR AZZOPARDI VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY TOBIAS KAHAN, LLC 
* TENTATIVE RULING: * 
 
Appear. 
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28.  TIME:  9:00   CASE#: MSC20-00318 
CASE NAME: WENDY DONHAM VS. REAL TIME RESOLUTIONS 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY WENDY DONHAM 
* TENTATIVE RULING: * 
 
Continued to July 2, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

  

29.  TIME: 10:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
SPECIALLY SET HEARING ON: MINOR'S COMPROMISE 
SET BY COUNSEL LANGSAM 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


